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GOMMIN CATI ONS MNINAGEMVENT QG2

Deci ded Novenber 4, 1997

Appeal froma decision of the Area Manager, Havasu Resource A ea,
Bureau of Land Managenent, rejecting communi cation site right-of-way
anendnent appl i cati on AZA 7037.

Afirned.

1.

APPEARANCES

Federal Land Policy and Managenent Act of 1976: R ghts-
of - \Wy-- R ght s-of -Wy: Act of March 4, 1911--R ghts-of -
\Wy: Applications--R ghts-of-Vdy: Federal Land Policy
and Managenent Act of 1976

The Bureau of Land Managenent properly exercised its
discretion to reject an application to add additi onal
facilities to a communi cation site right-of-way i ssued
pursuant to the Act of Mar. 4, 1911, after the right-
of -way had been conforned to FLPVA by post - FLPVA

assi gnnent s.

Administrative Authority: Generally--Appeal s:
Jurisdiction--Rules of Practice: Appeal s: Jurisdiction

A protest to a resource nanagenent plan promul gat ed
pursuant to the | and-use pl anni ng provisi ons of FLPVA
43 US C § 1712 (1994), is properly addressed to the
Drector, Bureau of Land Managenent, whose decision is
final for the Departnent of the Interior. The Board
has no jurisdiction to review such a | and-use pl an.

Lawence A MHenry, Esg., Phoenix, Arizona, for Appellant;

Rchard R Geenfield, Esq., dfice of the Held Solicitor, US Departnent
of the Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Gonmuni cat i ons Managenent Conpany (Appel | ant) has appeal ed froma My
25, 1994, Decision of the Area Manager, Havasu Resource Area, Bureau of

Land Managenent (BLNV), Lake Havasu Aty, Arizona.
rejected Appel lant's right-of -way applicati on AZA 7037 because t he

The BLM Deci si on

application did not conformto the Yuna O strict Resource Minagenent F an
(Yura H an).
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The BLMi ssued ri ght - of -way AZA- 7037 on June 20, 1972, pursuant to the
Act of March 4, 1911 (the 1911 Act), as anended, 43 US C § 961 (1976)
(repeal ed effective Qct. 21, 1976, by section 706(a) of the Federal Land
Pol i cy and Managenent Act of 1976 (FLPMY, Pub. L. No. 94-579, 90 Sat.
2793 (1976)). The right-of-way grant issued to Appel lant's predecessor-
in-interest, the Parker Television Qub, Inc., a nonprofit organization,
Robert Turk, President, for a termof 50 years, and rental was wai ved
because of the applicant's nonprofit status. 1/ The site is located wthin
sec. 14, T. 9N, R 19 W, dlaand Salt Rver Meridian, on the part of
B ack Peak which is not wthin the Golorado R ver |ndian Reservation.

O February 14, 1979, BLMapproved assi gnnent of right-of -way AZA 7037
fromthe Parker Television Qub to Joseph E Sevens. 2/ This 1979
assi gnnent approval Decision noted that the right-of-way had i ssued
pursuant to the 1911 Act, which had since been repeal ed: "Therefore, the
appl i cant has requested this assignnent under the authority of the Act of
Cctober 21, 1976 [FLPWN." (Feb. 14, 1979, Decision at 1.) The right-of-
way grant was anended to allowinstallation of additional radio equi pnent
on the existing site and was nade subject to "[a]ll applicabl e regul ati ons
in 43 (R 2800 and regul ations to be promul gated by the Secretary of the
Interior pursuant to Public Law 94-579." (Terns and Gonditions of Gant,
Apr. 9, 1979 (enphasis supplied).) The BLMapproved assi gnnent from
Sevens to the Parker Amateur Radi o Association (PARA) on April 28, 1980.
As PARA was a nonprofit organization, again no rental was to be charged.

By Decision dated April 15, 1982, BLMapproved assi gnnent of
communi cations site AZA-7037 fromPARA to the Appel | ant, Gonmuni cations
Managenent Conpany. The BLMissued this Decision only after, on April 6,
1982, it received a signed statenent fromM. Canpbel |, Partner,
Gonmuni cat i ons Managenent (onpany, dated April 5, 1982, stating: "W
hereby agree to be bound by the terns and conditions contained in the
Rght-G-Vy Permt A 7037 plus any additional terns and conditions and any
special stipulations that the authorized officer may inpose."

In August 1985, BLMissued the Yumra Plan. The preferred alternative
described future BLMpolicy as to the comuni cati on sites on B ack Peak:

1/ The Parker Chanber of Conmerce first erected tel evision translator
facilities at the site in 1960 and turned themover to M. Turk in 1962.
M. Turk received voluntary contributions fromTV viewers in the area. In
1962, M. Turk was notified that the site was occupied in trespass. The
trespass case was settled in 1972. (Acting Sate Drector's letter

Deci sion, June 15, 1972.)

2/ M. Sevens was President of the newy forned PARA which was to be a
nonprofit corporation. However, because PARA s Articles of |ncorporation
had not yet been filed and approved by the Arizona Gorporation Comm ssion,
a nomnal $25 annual rental was charged.
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"Al comunication facilities on B ack Peak -- one of the nine sites
proposed for designation under the Preferred Alternative -- woul d be phased
out and relocated at a suitable alternate site through negotiation wth the
Ml orado Rver Indian Tribes [(RT] and the site lessees.” (Yuna A an at
21.)

Qh April 1, 1994, Appellant filed its application to anend the
exi sting right-of-way, AZA7037, to add two 4-foot panel antennas nount ed
to the existing building and one 3-foot panel antenna nounted to the
existing tower in order to provide cellular tel ephone service to the area.
h May 25, 1994, BLMissued its Decision on appeal here, stating:

V¢ have revi ened your request, and we have det ermned t hat
it does not conformto our Yuna District Resource Managenent
Pan. According to the plan, this site "woul d be phased out and
relocated to a suitable alternate site through negotiations wth
the lorado Rver Indian Tribes and the site | essees.”
Therefore, your application is hereby rejected.

(Decision at 1.) Appellant brought this appeal. 3/

Inits statenents of reasons for appeal, Appellant contends that
because the right-of -way was issued pursuant to the 1911 Act, BLMis
w thout authority to inpose conditions or stipulations on the grant under
the Yuna P an, whi ch was devel oped pursuant to authority granted to BLM
under FLPMA  Appel lant asserts that the BLM Decision was arbitrary and
capri cious, because other communication site uses have been approved,
including a police radio systemfor Parker, Arizona, for which BLMwai ved
its policy in 1992. Appellant asserts that BLMdid not provide its
reasoning for the policy, articulated in the Yura P an, to phase out
communi cation sites on B ack Peak. Appel |l ant characterizes BLMs action as
giving up nanagenent control to CRT, even though CRT has not acconpl i shed
itsrole, as outlined in the Yunra Pl an, of negotiating and identifying an
alternate site.

Through counsel, BLMresponded rejecting Appel lant's argunents. In
particul ar, BLMcontends that Appel | ant cannot now chal | enge the Yuma H an;
Appel ant was on notice that its B ack Peak communi cation site woul d be
phased out; Appellant is obliged to obtain BLMapproval , pursuant to FLPVA
for any expansion of its right-of-way; and BLMexercised its discretion
properly and fairly in rejecting Appel lant's application.

[1] Appellant argues that the di sputed BLM Decision was a parti al
termnation of Appellant's rights under the 1911 Act and FLPVA and the

3/ Oh Aug. 26, 1994, this Board issued a tenporary stay of the BLM

Deci sion pending review However, after review of subsequent suppl enentary
pl eadi ngs, the Board denied Appel lant's request for a stay, because

Appel  ant had not shown sufficient justification. (Board Qder of My 19,
1995.)
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regul ati ons promul gated pursuant to FLPVA do not apply to this right-of-
way, invoking this Board' s Decision in Janes Smth (Qh Reconsi deration), 55
| BLA 390 (1981). Wien the 1911 Act, as anended, 43 US C § 961 (1976),
was repeal ed, FLPMVA expressly preserved existing rights-of-way. 43 US C
§ 1769(a) (1994). Existing rights-of-way were not termnated autonatical |y
by FLPVA, but the Secretary coul d substitute a right-of-way under FLPVA for
a right-of-way issued under previous authority wth the consent of the

hol der of the right-of-way. 43 US C § 1769 (1994). PRursuant to FLPVA
43 US C § 1761 (1994), the Departnent of the Interior may "grant, issue,
or renew ri ghts-of-way.

In 1980, BLM pronul gated new regul ati ons pursuant to FLPMA to govern
the managenent of rights-of-way. 45 Fed. Reg. 44518 (July 1, 1980). In
Janes W Shith (Oh Reconsideration), supra, the Board held that these FLPMVA
right-of-way regulations did not apply to a right-of-way, issued pursuant
to the 1911 Act, which had not been conformed to FLPMA I n response to
this Board determnation, BLManended the regulations in 43 CF. R Part
2800 to clarify its intent that the rules found in Part 2800 were
applicable to rights-of-way granted pursuant to statutes FLPVA repeal ed.

51 Fed. Reg. 6542 (Feb. 25, 1986). A right-of-way grant issued on or
before Gt ober 21, 1976 (the date of the enactnent of FLPMY, is covered by
the regulations in 43 CF. R Part 2800, unl ess admnistration under that
part "di mnishes or reduces any rights conferred by the grant or the
statute under which it was issued, in which event the provisions of the
grant or the statute shall apply.” 43 CF. R § 2801.4; Tuscon Hectric
Power Qo., 111 IBLA 69, 74 (1989).

As a prelimnary matter, the Board finds that rejection of Appellant's
application to expand this right-of-way does not di minish or reduce the
original rights granted pursuant to the 1911 Act. The original grant
enconpassed a nonprofit operation for which rental was wai ved. Cormerci al
servi ce and paynent of annual rental broadened the scope of the original
right-of-way. The BLMDecision has not di mnished the origina right-of-
way or the current comnmercial right-of-way; BLMsinply denied Appel | ant
further expansion at this site. The BLMDecision did not prohibit
Appel lant fromcontinuing any present activity. Rather, BLMdenied
Appel lant' s request to conduct additional activities.

Appel | ant argues that this communi cation site right-of-way was not
converted to the authority of FLPMA  However, the February 14, 1979, BLM
Deci si on approvi ng assi gnnent of this communi cation site right-of-way from
the Parker Television Qub, Inc., Robert Turk, President, to M. Joseph E
Sevens of PARA states: "The right-of-way permt was approved under the
Act of March 4, 1911, which has since been repeal ed. Therefore, the
appl i cant has requested this assignnent under the authority of the Act of
Qctober 21, 1976 [ FLPWAN . "

Appel | ant' s predecessors-in-interest accepted this right-of-way
pursuant to FLPMA 43 US C § 1761 (1994), and Appel | ant has present ed
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no reason why this right-of-way should not be subject to the | evel of
nanagenent and nanagenent di scretion FLPMA and its regulations allow 43
USC 8 1764(g) (1994). Appellant’'s application conported wth those
regulations. See 43 CF.R 8§ 2803.6-1, 43 CF. R Subpart 2802.

Appel | ant has acknow edged BLM's discretion to inpose additional terns
and conditions in the statenent filed wth BLMon April 6, 1982, signed by
M. Canpbel |, Partner, Gommunications Managenent (o., dated April 5, 1982.

M. Canpbel | agreed to be bound by the terns and conditions contai ned in
the right-of-way permt AZA 7037 plus any additional terns and conditions
and any special stipulations that the authorized of ficer mght inpose.

Appel  ant was on notice that additional expansion woul d be disallowed. The
Yura Pl an so stated and, in a letter dated June 28, 1988, (Govt. Ex. F),
BLMnotified Appel lant that it would limt further uses of the site,
consistent wth the Yuna A an.

[2] Appellant challenges the Yura Pl an determination to phase out its
communi cation site. Appellant argues that BLMdid not explain, inits
Decision or inthe Yura P an, why this site shoul d be phased out and
relocated. The Yuna Pl an did not specify howor when an alternate site
woul d be determned. To the extent Appellant has chal |l enged the terns of
the Yura Plan itself, such challenge is msdirected as well as tardy. A
protest to a resource nanagenent plan, pronul gated pursuant to the |and-
use planning provisions of FLPMA 43 US C 8§ 1712 (1994), such as the Yuna
P an, and the | and-use pl anni ng determnations described therein, is
properly addressed to the Drector, BLM whose decision is final for the
Departnent of the Interior. 43 CF R 8 1610.5-2(b). Review of such
pl anning determnations is outside the scope of this Board s jurisdiction,
al though the Board has jurisdiction to adjudi cate an appeal of a BLM
deci sion inpl enenting a resource nmanagenent plan. Joe Trow 119 |BLA 388,
393 (1991); 43 CF.R § 1610.5-3(b).

Appel | ant al so chal | enges the manner in which the BLMpolicy to phase
out the site has been inpl enented. Appellant argues that it was arbitrary
and capricious of BLMto all ow one new use and not another. On Decenber
17, 1992, BLMauthorized Appel lant to install at this site a radi o repeater
systemfor the Town of Parker Police Departnent. A though this new use
appear ed i nconsi stent wth the BLMphase-out policy, BLMallowed this
systemin order to fulfill an energency services need. The Board finds
that this determnation was wthin BLMs discretion. The BLMappropriately
limted further expansion in the exercise of its discretion.

Appel lant criticizes BLMs deference to CRT and criticizes (RT for
not negotiating or identifying an alternate site since the Yuna A an was
approved. The BLMhas not gi ven up nanagenent control of the public | ands
to CRT, instead, inaletter dated April 12, 1994, BLMinvited (R T to
comment on Appel lant's application. This request was reasonabl e, given
both Appellant's need for access across CRT reservation land and (R T s
identification of Black Peak as a spiritually significant area. However,
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the record does not indicate whether CRT responded. The record provides
contradi ctory infornation regarding the position of CRT. Aletter dated
June 3, 1992, from(R T to BLMdocunents CR T s desire to phase out H ack
Peak communi cation sites, as nentioned in the Yuna Pan, and (R T s
recognition of the need to find an acceptable alternative. (Gvt. Ex. C)
However, CR T has al | oned conmuni cation sites on its side of B ack Peak
and has provided road and el ectrical access to this disputed site on public
land. The record does not indicate to what extent Appel lant has
communi cated wth CRT directly, and neither BLMnor Appellant nade (R T a
party to this case. To the extent that Appellant wshes toinquire as to
(R T s position, Appellant is capable of inquiring of CRT directly.

To the extent Appel lant's other argunents have not been di scussed in
this Decision, they have been considered and di sm ssed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the Havasu Resource Area Manager is affirned.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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